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no confidence in the statement that the
percentage of hls sillcosls has not ad-
vanced.

Take the question of Tony Butun, for
example, In 1968 he was certlfied 55 per
cent. silicotic. In January, 1969, he was
classified by the pneumoconiosis medical
board as having advanced to 60 per cent.
On the 12th December of the same year
the same board declared him not to have
advanced to 60 per cent. This could easily
happen, but on the same day the chalrman
of the board certified him to be suffering
from “advanced sillcosis”. How could that
man have any confidence in that doctor?
There are many other miners who feel the
same way. Therefore we seek to provide a
tribunal to which the employers can ap-
point & doctor, the employee can appoint &
dactor and one can be appointed by lot.

In 1936 there was & provision in the
Workers’ Compensation Act that where an
employer denied that a worker was really
suffering from an industrial disease, after
that worker had claimed he was so suffer-
ing, he was then referred to a medical
hoard consisting of one doctor appointed
by the worker, one doctor appointed by
the employer, and one appointed by the
State Government Insurance Office. I sug-
gest that under the provisions of this Bill
a tribunal be set up whereby one doctor
can be appointed by the worker, one by
the employer, and the third one can be
chosen by lot and act as an independent
chairman. Surely that would be a fair
tribunal. The Deputy Leader of the Opposi-
tion has said it is not a good idea or a fair
proposal. I would like to know why, and
I would also like to know what is wrong
with it.

I think when the Deputy Leader of the
Opposition gives the provision some fur-
ther mature consideration he will agree
that it has all the hallmarks of establishing
a fair tribunal. It must be borne in mind
that that tribunal has the power of life
and death over a silicotic miner and salso
will have a great effect on his widow.

I do not think it is necessary for me
to keep the House any longer and I will
complete my remarks by saying that I
commend the Bill to members and I can
only hope it will be received by another
place with & reasonable attitude that
keeps in mind that it will be highly bene-
ficial not only to the working class of this
community but also to the creditor class
of this community, and therefore it should
recelve unanimous support from all con-
cerned.

Debate adjourned,
Bateman.

on motion by Mr.

House adjourned at 11.10 p.m.
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The PRESIDENT (The Hon. L. C. Diver)
took the Chair at 4.30 pm. and read
prayers.

QUESTIONS (8): ON NOTICE
1. MEAT
Exclusion from Exzport Incentive Scheme

The Hon. V. J. Ferry for The Hon. N.
McNEILL, to the Leader of the House:

(1) Has the Government assessed the
effect upon Western Australia of
the withdrawal by the Federal
Government of the Meat Export
incentive grants?

(2) If so—

{a) what is the amount of the
grant which will be lost by
Western Australia;

(b) does the Government believe
that this proposed action will
be detrimental to the Western
Australian industry?

(3) If the Government does consider
the action to be detrimental to the
Western Austrelian industry, what
action has the Government taken,
or propose taking, in opposition to
the proposed Federal Government
action?

The Hon. J. DOLAN replied:

(1) The informsation required to carry
out such an assessment is not
avallable at present. An approach
has been made fto the Minister
for Overseas Trade seeking addi-
tional information which may
assist In estimating the effect upon
Western Australia of the with-
drawal of meat exports from
export Incentlve schemes,

(2) (a) Answered by (1).

(b} It is not considered that this
action will have any major
detrimental effect on the meat
industry in Western Australia
whilst strong world demand
for meat and favourable prices
exist.

(3> Answered by (2) (b).

2, EDUCATION

Tours by Children from Remole Areas

The Hon. G. W. BERRY, to the Leader

of the House:
Is any subsidy available for either
transport or accommodation for
children in remote areas of West-
ern Australla to visit their capital
city, Perth, on conducted organised
educational tours?
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The Hon. J. DOLAN replied:

There is no provision for such
assistance by the Education De-
partment but headmasters may
seek travel concessions through the
Transport Commission, domestic
girlines and the Western Aus-
tralian Government Railways.

3. KARAWARA HOUSING PROJECT
Roads

The Hon. CLIVE GRIFFITHS, to the
Minister for Police:

{1} Is he aware of the contenis of
a letter to the South Perth City
Council dated the 16th July, 1973,
relative to the road system in the
State Housing Commission devel-
opment at Karawara, signed by
the Commissioner of Police?

(2) {(a) Is the advice contained in the

letter correct;

(h) if so, does the Minister concur?

The Hon. R. THOMPSON replied:
(1) Yes.

(2) (a) and (b) Not necessarily; the
South Perth City Council were
further advised by the Commis-
sioner of Police on 30th August
that the matter in question is one
of town planning, which should
be resolved between the Council
and the developers.

4. GOVERNMENT EMFPLOYEES'
HOUSING AUTHORITY

Carnarvon Tracking Station

The Hon. G .W. BERRY, to the Leader

of the House:
Is any consideration being given
to the purchase of Carnarvon
Tracking Station houses, when
they become avallable, by the
Government Employees’ Housing
Authority?

The Hon. J. DOLAN replied:

The question of purchasing Car-
narvon Tracking Station houses
was raised recently with the Shire
of Carnarvon by the Government
Employees’ Housing Authority be-
fore finalising arrangements to
build a six bedroom duplex for the
Police Department.

However, n¢ action regarding
purchase of Carnarvon Tracking
Station houses is contemplated by
the Authority at the present time.

5. MEAT
Ezport Tax

The Hon. N. McNEILL, to the Leader

of the House:

(1) Has the Government yet received
advice from the Federal Govern-
ment as to how the Budget pro-
posal for a tax on the export of
meat is to be Implemented?

(2}

&)

(4)

What discussions were held with,
or inquiries directed to, the State
Government prior to the an-
nouncement of the tax?

If research has been undertaken
by the State Government on the
effect or impact of the tax on the
Western Australian industry, will
the Minister make the results of
that research available to the
House?

What s the anticipated contribu-

tion of Western Australia to this
tax?

The Hon. J. DOLAN replied:

(8]
2)

(&)

Not as yet.

Since the one cent per pound levy
was designed fto recoup the costs
of export meat inspection services,
the decision was essentially the
concern of the Federal Govern-
ment.

and (4) It has been estimated that
the one cent per pound levy on
meat exports would have rajsed
$1.95 million in 1972-73 on a
shipped weight basis.

The anticipated contribution by
Western Australia will depend on
the level of exports during the levy
period 1st October, 1973 to 30th
June, 1876.

ABORIGINES
Housing: Fitzroy Crossing

The Hon. W, R. WITHERS, to the
Minijster for Community Welfare:

n
(2)
(&)

(4)

How many Aboriginal people exist
in the Fitzroy Crossing district?
How many Aboriginal families are
housed in conventional housing?
In view of the answer given to
my question No. 2 on the Tth
August, 1973, which indicates there
is no plan to establish a home
maker in Fitzroy Crossing by
January, 1974, and the answer
given to question No. 3 on the Tth
August, 1973, which indicates
transitional housing would no
longer be erected, and in view of
current policy to phase out Abori-
ginal reserves, what is this Govern-
ment’s plan to train and accom-
modate the Aboriginal people in
the Fitzroy Crossing distriet?

When will this plan be put into
operation?

The Hon. R. THOMPSON replted:

(1)

Fitzroy Crossing has an average
Aboriginal population of 66 people.
This number varies according to
seasonal employment. At times up
to 300 Aboriginal people, including
transient campers, could be ex-
pected at the centre on special
occasions.
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(2) As far as can be determined there
are no Aboriginal familles living
in conventionzl homes at Fitzroy
Crossing. This information has not
been confirmed because my De-
partment was unable to contact
Fitzroy Crossing today.

(3) T understand that the State Hous-
ing Commission plans to build 20
village type houses at the Crossing,
subject to the availability of Com-
monwealth finance.

It has not been possible to engage
& homemaker to assist in the train-
ing and development of the Abori-
ginal people at Fitzroy Crossing.
There are only three people who
could properly fill this role resident
in the township, but for a number
of reasons it has not been possible
to recruit them.

As yet there are no Aboriginal
women who could be properly
trained in the homemaker role,
which requires a certain amount
of literacy, experience and applica-
tion.

My Department has been endeav-
ouring to place a female per-
manent officer at Fitzroy Crossing
for some considerable time. This
officer as part of her duties would
undertake some of the training
aspects which in other circum-
stances could be allocated to home-
makers,

No officer has been allocated to
this town because there is no ae-
commodation available for her.

{4) A plan for the training and de-
velopment of the Aborigines at
Fitzroy Crossing can be put into
operation as soon &s the officer
can be accommodated and located.
Upgrading of some existing type
III houses is programmed for this
year to facilitate the training in
some home skills, thereby making
the transition to the new homes
easler.

HORTICULTURAL ADVISERS
Appointments

The Hon. V. J. FERRY, to the Leader

of the House:

(1) How many horticultural advisers
(fruit) are employed by the De-
partment of Agriculture?

(2) Outside of the metiropolitan area—
(a) at what points are horticul-

tural advisers (fruit) sta-
tioned;
(b) what areas are serviced by
each adviser;
{¢) are there any unfilled posi-
tions for staff in this category;
(d) if so—
(1) how long has this position
existed;

(1) which areas are affected;
and

(i1 what action is being taken
to appoint more horticul-
tural advisers (fruit) to
more adequately assist
fruit growers?

The Hon. J. DOLAN replied:

(1) Seven.

(2) (a) Two at Bunbury,
One at Carnarvon.

(b) The advisers at Bunbury ser-
vice the south west area cover-
ing the districts of Donny-
brook, Bridgetown and Man-
Jimup.

The adviser at Carnarvon ser-

vices that immediate area.

(¢) Yes—one position.

(d) (i) The position was approved

in March, 1873.

(i) Manjimup.

(1i1) The position has heen ad-
vertised throughout Aus-
tralin, New Zealand and
the United Kingdom,
When filled it will give
satisfactory coverage to
the south west. Fruit
areas closer to Perth are
serviced by advisers sta-
tioned in the metropolifan
aresa,

FRUIT
Production

The Hon. V. J. FERRY, to the Leader
of the House:

What are the production figures

for the main fruit crops of the

1972-73 season In the foliowing

areas—

(a) Manjimup;

(b) Bridgetown;

(¢) Donnybrook;

(d) Hills; and

(e) any other area?

The Hon, J. DOLAN replied:
Production statisties for fruit crops
for 1972-73 have not yet been made
available by the Bureau of Cengus
and Statistics.

COMMERCIAL LAND
Remote Towns: Auclioning

The Hon. W. R. WITHERS, to the

Leader of the House:

(1) Is it the policy of this Govern-
ment to auction commercial land
in remote area towns instead of
hearing applications before =a
Lands Board, when it is known
that settlers in the town have ap-
plied for the particular blocks for
periods of up to two years?
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(2) If the answer Is “Yes"” how would
the Government ascertain the
suitability of successful bidders at
the auction to immediately estab-
lish & business to suit the needs of
the community?

The Hon. J. DOLAN replied:

{1) Whilst the primary method of land
release under the provisions of
the Land Act is by public auction,
the method adopted in remote area
towns is dependent on the merits
and circumstances of each parti-
cular case.

Suceessful bidders at public auc-
tions are required to conform with
specified conditions relating to use
of land, and the standard and tim-
ing of development.

2}

WO0D CHIPPING INDUSTRY AGREE-
MENT ACT AMENDMENT BILL

Second Reading

THE HON. J. DOLAN (South-East Met-
ropolitan—Leader of the House) (446
p.m.l: I move—

That the Bill he now read a second
time.

The Bill before us has been framed to
ratify a variation agreement negotiated
between the State and the W.A. Chip and
Pulp Co. Pty. Ltd. This agreement pro-
vides for a major wood chipping indus-
try to be established near Manjimup,

The original wood chipping industry
agreement contained in Act No. 58 of 1969,
was framed for the same purpose; however,
the terms and conditions of that agreement
have fallen short of achieving development.
The agreement’s failure in this regard is
due to changing factors which have af-
fected the viability of the project since the
original agreement was negotiated.

The State’s action in negotiating a vari-
atlon agreement for the project has been
proven sound and appropriate by the pro-
gress that the W.A. Chip and Pulp Co. Pty.
Ltd. has been able to make this year in
securing a $200,000,000 contract for the
supply of wood chips to Japan,

New development conditions provided
for in the variation agreement have al-
lowed the project to become viable. They
were, in fact, essential pre-requisites to
firm planning for the establishment of this
major industry.

A number of factors have combined over
the past flve years to prevent an earlier
start on the establishment of this indus-
try. Because these factors determined the
form of the amendment agreement I
briefly touch on these before enlarging on
the variations in development conditions,

In December 1968, the W.A, Chip and
Pulp Co. was granted the right to obtain
an aeceptable contract for the supply of
wood chips to Japan. This followed the
calling of submissions from interesied par-
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ties In 1967 and the later clarification of
those submissions before selection of the
W.A. Chip and Pulp Co. as the developer.

The W.A. Chip and Pulp Co. was then a
wholly-owned subsidiary of Bunnings Tim-
ber Holdings, but Bunnings has since been
joined by Millars (W.A.) Pty. Ltd., with
a 40 per cent. interest in the chip and pulp
company. The two companies in partner-
ship in the W.A. Chip and Pulp Co, are
the two major sawmilling operators in
Western Australia. Between them they hold
the rights to about 75 per cent. of the
permissible saw log cut.

At the time the Western Australian Gov-
ernment announced that rights to seek
wood chip contracts would be granted to
the W.A, Chip and Pulp Co., the Australian
Government was formulating pguideline
prices for wood chip exports and consid-
ering the requirements that would have to
be met for the issue of an export license.

The Australian Government accepted
that Western Australian timbers available
for pulping are less desirable than many
of the ash group of eucalypts of the Eastern
States. Accordingly the Western Australian
guideline price for chips was set at a
somewhat lower level than that for chips
produced from ash eucalypts in the Eastern
States,

However, in spite of this, and despite
the fact that the State from time to time
made offers to amend certain terms of the
agreement, continuing efforts on the part
of the W.A. Chip and Pulp Co. to negotiate
a sales contract for chips from Western
Australia were unsuccessful until this year.

Over the period from the ratification
of the original agreement considerable
volumes of the more desirable Eastern
States wood chips were being offered for
sale, coincidentally with a general down-
turn in the world demand for pulp and
paper. A more recent factor mitigating
against this project was the world finan-
cial upheaval which disrupted trade nego-
tiations in both Australia and Japan.

Now, however, there is a very much
stronger market for wood chips. This fol-
lows an improvement in demand for pulp
and paper and has resulted in the com-
pany being able to negotiate a very worth-
while sales contract for $200,000,000 worth
of wood chips to be supplied over 15 years.

To ease the company's task of estab-
lishing the $11.000,000 industry, the State
has renegotiated some of the terms and con-
ditions of development. Broadly, the vari-
ations have reduced the company's obliga-
tion for immediate outlay on capital ex-
penditure items and have enlarged the
timber resources available to the company.

The variations mean that the State ls
now responsible for additional initial capi-
tal eosts for provision of railway and port
facilities. But the State’s position has
been protected through the application of
increased charges for services and through
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greater tonnages giving economles of scale.
By the time the company has honoured
its obligations under the initial contract,
the State will have received increased
revenues, which will meet the capital and
operating charges of the State-provided
facilities.

A significant aspect of a project of this
nature is cbviously the proper protection
of the environment, and adequate safe-
guards have been incorporated in the vari-
ation agreement. The principal agreement
has been in force since 1969. The vari-
ation agreement was referred to the En-
vironmental Protection Council and the
Environmental Protection Authority which
advised on the desirable changes to the
clauses and the conditions of license. These
measures have now been included in the
variation agreement. 1 will enlarge on
these factors shortly.

First, T would like {0 deal with the bene-
fits which will accrue to the State as &
result of the establishment of this indus-
try, as they are considerable. There will
be new employment and a new decentral-
ised industry; one which will be making
use of tree species, sawmill offcuts and
forest thinnings which have previously
been of almost no economic value; and
there will be considerable advantages in
forestry management,

The most direct benefit from the estab-
lishment of this industry will be experi-
enced in Manjimup. Any labour-intensive
industry which can be established in a
nonmetropelitan location has obvious ad-
vantages for the State’s decentralisation
effort through providing alternative em-
ployment and services to those in the met-
ropolitan area.

Manjimup currently provides commercial,
social, and recreational services for some
25,000 people from surrounding shires as
well as the Manjimup Shire. The popula-
tion of Manjimup town is about 3,500 at
present, but it has bheen estimated that
the establishment of the wood chip indus-
try will generate a new, assoclated popula-
tion of some 1,300 with the majority living
in Manjimup. As a result the value of
Manjimup as a growth centre will be in-
creased; more use will be made of existing
services; and the economics of providing
new services and amenities will be im-
proved,

A direct cash injection into the Man-
jimup area of some $2,600,000 & year will
result from the industry, to provide sub-
stantial benefits to private enterprise
already established in the area as well as
providing increased buying power which
can be expected to support the establish-
ment of new commercial enterprises.

Engineering services in the district can
also expect to benefit directly fram the
industry. It is expected that the new work
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will help existing services to consclidate
their operations and to become meore
flexible and competitive.

Expenditure of $11,000,000 by the com-
pany during the construction phase and of
a further $600,000 by the Forests Depart-
ment will provide substantial employment
for local tradesmen, while the construction
force will bring a further eash injection
while it is in the area.

The Forests Department’s capital in-
vestment will be mainly for housing,
which, in conjunction with the housing
construction programme of the company,
will provide a welcome boost for the local
building industry.

Benefits will also be felt in Bunbury, the
export port for the industry. Bunbury
suppliers should henefit from the larger
population expecied in the Manjimup area,
while there will be a direct payment to
the Bunbury Port Authority of some
$317,000 a year.

The State will also derive benefits
through the industry's use of railways.
The W.A.G.R. will receive about $1,250,000
s year in rail freights; increased freight
carried will offset the decline in timber
tonnages in recent years because of In-
creased local processing, and the base of
railway operations in the distriet will be
broadened, improving the railway’s com-
petitive position and ability to withstand
rising costs.

A further benefit will be re-employment
of railway workers made redundant
through the conversion to diesel of railway
operations. Many of these people have
been reluctant to leave the district because
they have become established with their
own iand, homes, and other nontransport-
able items.

There will be other benefits as a result
of the establishment of this industry in
the form of transport economies. There
will be an overall saving of $150,000 to
$120,000 in the cost of road construction
and maintenance which will be shared
between the existing timber industry and
the new wooed chipping industry.

Further economies may be achieved
through the introduction of integrated
logging and the introduction of new equip-
ment, such as road trains which could
result in savings of up to 20 per cent. on
current costs,

It has been estimated that wood chips
worth $300,000 a year will be produced
from sawmill waste and I need hardly add
that this new production is achieved with-
out the use of any new resource.

The Forests Department will benefit
further through the removal for wood
chips of cull material which currently
occupies 30 per cent. to 50 per cent. of
productive areas,
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The later conversion of marri stands to
karri will inerease gross volume production
from cut-over areas by approximately 55
per cent.

It is obvious that there are benefits to
the State through the decentralised nature
of this industry—benefits of new employ-
ment, benefits of more efficient use of roads
and railways, benefits of new revenue to
the Bunbury Port Authority and the gen-
eral econaomies of scale which will apply
in Manjimup as a result of the population
increase which will accompany a start on
this project. For these reasons, I believe
the variation agreement i1s a reasonahle
compromise between the State and the
W.A. Chip and Pulp Co.

I mentioned before that full considera-
ation had been given to environmental
protection. I believe that the controls
which will apply to the project are more
than adequate to allow the sensible and
controlled use of our timber resources for
the wood chipping industry.

A new clause, No. 30A, is one of the
strongest introduced intp the agreement
and provides adequately for the control
of operations either under existing, or any
future, rules or regulations.

The clause reads: “Nothing in this
Agreement shall be construed to exempt the
company from compliance with any re-
quirement in connection with the protec-
tion of the environment arising out of, or
incidental to, the operations of the com-
pany hereunder that may be made by the
State or any State agency or instrumen-
tality or any local or other authority or
statutory hody of the State pursuant to
any Act for the time being in force.”

There is a second important safeguard in
the Forest Produce (Chipwood) License
which appears as a schedule to the agree-
ment. This has been rigorously upgraded
to reflect the views of the Forests Depart-
ment and the Environmental Praotection
Authority with specific requirements relat-
ing to limitations on areas to be cut over,

To protect the waterways and preserve
the forest verges of our roads for all users
no cutting will be authorised in corridors
alongside streams and roads.

There are many species of animal and
bird Ilife in the forestry areas to be cut over
and protection for these has been achieved
in two ways.

Fauna-rich areas will be specifically ex-
cluded from the forest license by the Con-
servator of Forests, as will water catch-
ment areas which are salt sensitive.

Cutting will be managed in blocks so
that animals and birds may migrate to ad-
jacent blocks which, in turn, will not be
available for cutting until the cut-over
blocks are regenerated to a stage which
will allow the re-establishment of the ani-
mal and bird population,
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As a further and ultimate safeguard
the conservator retains the right to excist
from the license area at any time, with-
out compensation to the company, any are:
which the S8tate may require for roads
railways, stream protection, wildlife main-
tenance, protection of scenic attraction, oi
any other works of public utility, amenity
or convenience.

I feel the protection of the appropriate
clauses to be completely satisfactory. The
operation can be managed in a way thaf
will produce the least possible short-ternm
effect onh the environment, and in a wa}
which will allow full restoration of thaf
environment through subsequent regener-
ation programmes.

I will now deal with the specific amend-
ments made to the principal agreemeni
by way of the variation agreement anc
the effect of the clauses in that agree-
ment,

Variation agreements commonly dea
with a number of minor matters, the rea-
sons for which are self-evident and I drc
not propose to deal with these in detail.

The first significant amendments dea
with the port. Under subclause 2 (b) ol
clause 5 the rental payable by the com-
pany for the stockpile area has been in-
creased from $200 to $500 per acre pel
annum. While this is a substantial in-
crease the charge is still deliberately
modest.

Clause 6 (1) deallng with the design
and construction programme 0f the com-
pany berth and other aspects of port de-
velopment at Bunbury, has been amended
to provide for tight construction deadiines
which the company must meet if it is ¢
commence exporting woodchips in con-
formity with its contract.

The State has agreed to dredge the com-
pany’s berth to a depth of 40 feet and
the turning basin to a width of 1,600 feet
and a depth of 36 feet.

A new subparagraph has been added
which provides for the company to make
an equitable contribution toward the cost
of additional dredging in the event of its
using vessels requiring a depth greater than
368 feet and a width greater than 400 feet
in the access channel, and a depth greater
than 36 feet in the turning basin.

The cash contribution arrangements pro-
vided under clause 6 (2) (a) and (b) have
now been deleted and to offset this the
wharfage payable by the company under
clause 9 (1) has been increased from 15¢ to
40c a ton.

A new paragraph has been aded to the
renumbered paragraphs of clause 6 (2),
providing for the greater use of local pro-
fesstonal services, labour, and materials in
terms identical to those used in other
recent agreements hetween the State and
developing companies.
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Under the amended terms of clause 8
(1> the company s no longer making a
cash contribution of $2,900,000 towards
the cast of port development. However, it
is still committed to an expediture of not
less than $11,000,000 in establishing its
industry.

The Hon. A. .F Griffith: Is the Govern-
ment finding the $2,900,000 for the wharf?

The Hon, J. DOLAN: At this stage I
cannot say, but I think so.

The Hon. A. F. Griffith: If the company
is not to make the contribution, surely it
is important that we should be told who is
making it?

The Hon. J. DOLAN: It seems obhvious
b&t I will find out hefore the debate con-
tinues.

T move now to the clauses dealing with
rail transpert, which have been fairly ex-
tensively altered.

The amendments to clause 13 subclauses
(2) (6) and (7) do not greatly change
their original intent, but are expressed in
a more effective manner.

Under subclause (8) the company now
has to provide wagons only and the Rail-
ways Commission will provide all other
rolling stock.

Clause 14, as amended, will achieve
similar aims to those required by the origi-
nal clause 14 but ls also expressed in a
more satisfactory way. The Railways
Commission will in fact allow the com-
pany a build-up period during which
charges will remsain at $2.25 per ton on
the total tonnage transported, although
tonnages during the period will not réach
the minimum of 500,000 tons.

The amendments to clause 15 (1) pro-
vide for a freight rate of $2.25 per ton on
tonnages over 500,000 tons and up to
750,000 tons with a decrease to $2.20 per
ton on tonnages exceeding 750,000 tons.
Although these rates are a reduction on
the original freight rate, the increased ton-
nages to be transported will more than
compensate and will enable the Railways
Commission to fund any rolling stock it
now has to provide.

Under clause 15 (2) the escalation for-
mula has been rewritten to include a fac-
tor of 0.6 in lien of 0.75. The Railways
Comurmnission is satisfied that this new for-
mula will provide increases in frelght rates
adequate for its needs.

Clause 17 has been amended as a conse-
quence of the company now having to pro-
vide wagons only and a new provision has
been written into the clause relieving the
company of responsibility where replace-
ment of wagons is made necessary solely
by the negligence of the Railways Com-
mission.

A new clause 17A has been written into
the agreement, making extensive provi-
slons in regard to the company construct-
ing and using private roads within the
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production area and to the company’s use
of public roads.

The company intends to use special off-
highway vehicles for its logging operations
which could not normally be used on pub-
lic roads and the use of which requires
special provisions in regard to public
safety, ete.

Clause 27 has been replaced hy a new
clause, in terms slmilar to those used in
other recent agreements, and provides for
the manner in which the prineipal agree-
ment may be varied in the future.

I have mentioned that an environmental
protection clause, 30A, has been Inserted
in the agreement. Its wording is identical
to that of clauses of this nature in other
recent agreements.

The remaining amendments, all of which
are significant, deal with the Forest Pro-
duce (Chipwood) License scheduled to the
principal agreement,

Firstly, the terms of the license have
heen amended to provide for the company
to fell and cut a quantity of timber suffi-
clent to produce 670,000 tons greenwelght
of chips per annum, in lieu of the 500,000
tons limit previously applying. The Forests
Department has assessed that this Increas-
ed volume can be safely cut without any
increase in the area in which the company
is llcensed to take timber.

It is anticipated that the company will
chip 750,000 tons of timber per annum, the
remaining 80,000 tons coming from mill
waste.

Conditlon 3 of the license has been
amended to provide for royvaltles payable at
the rate of $2.40 for each 100 cublc feet of
logged timber measured in the ground, in
leu of the rate of $1.77 previously payable
under this condition. The effective rate
payable is that set ocut in the proviso to
the condition. If the terms of the proviso
are met the royalty payable 1s $2.10 per
é(llosocublc feet in lieu of the old rate of

Condition 8 has been amended to provide
for a five-year cutting plan to be submitted
to the Conservator of Forests, such plan
forming the basis for yearly felling oper-
ations and haulage routes. The amend-
ment thus provides for full conslderation of
the effect of the loggeing operations and
permits a greater degree of control over
any undesirable aspects that might other-
wise arise.

I have prevlously mentioned the measure
of control in regard to environmental mat-
ters now afforded by the amendment to
condition 9 of the license, under which the
conservator may excise from the license
area at any time, and wlthout consulta-
tion with the company, a wide range of
areas that the State may see fit to protect.

Control is also afforded by the amended
terms of condition 21 in regard to the
potential pollution of water catchment
areas, where appropriate action c¢an be
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taken to excise areas from the cutting pro-
gramme where investigation shows that
there could be significant changes in salin-
ity in these areas,

A new condition, 24A, has been inserted
to provide for the company complying with
the requirements of the forest officer in
charge In regard to operatlons in dieback
affected areas.

I stress, In conclusion, that the most
significant of these amendments provide
for two major elements. Firstly, they
provide for the adjustment of the com-
pany’'s rights and obligations under the
principal agreement in a manner that will
make the project an economic proposition
—and these changes have been vindicated
by the company's success in negotlating a
satisfactory contract. Secondly, the amend-
ments ensure that there 1s a high degree
of environmental control avallable under
the agreement.

I commend the Bill to the House.

Debate adjourned, on motion by The
Hen, V. J. Ferry.

COMPANIES ACT AMENDMENT BILL
Second Reading

THE HON. R. THOMPSON
Metropolitan—Minister for Police)
pm.]l: I move—

That the Bill be now read a second
time.

At the outset I wish to explain to mem-
bers that the Blll is in a somewhat unusual
form. Ordinarily, a bill which seeks to
amend an existing Act is arranged in
clauses which successively amend sections
of the principal Act in the order in which
those sectlons are contained in the
principal Act. This Bill, however, apart
from a preliminary part and a part con-
taining miscellanecus provisions, contains
five other parts, each dealing substantially
with a self-contained area of company law,
Accordingly, each part of the Bill deals
exclusively with those sections of the
principal Act that touch the subject with
which that part is concerned, Thus it will
be seen, for example, that several of the
parts amend section 5 of the principal Act,
the definitions section, but in each case
the individual part concerned amends only
the definitions that concern the subject
matter of that part. The only object of
arranging the Bill in this fashion is to
present what is, after all, a very lengthy
Bill, in the most convenient form for con-
sideration by members.

The Bill is divided into the following
seven parts—

Part I—(clauses 1 to 8) contains the
usual formal provisions and also
several new definitions which are
essentlal to provisions contained
later in the Bill,
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Part II—(clause 7) deals with “sub
stantial shareholdings” and i
based upon recommendation
contained in the second report ¢
the Eggleston Committee.

Part ITT—(clauses 8 and 9) deals witl
duties and liabilities of officer
and disclosure of directors’ in
terests in securities gives effect t
the recommendations contained i
the fourth interim report of th
Eggleston Committee.

Part IV—(clauses 10 to 28) propose
to re-enact existing provision
relating to accounts and audit a
recommended by the Egglesto
Committee in its first interir
report.

Part V—(clauses 29 to 35) regulate
“special investigations” into com
panies giving effect to the thir
I;eport by the Eggleston Commit
ee,

Part VI—(clauses 36 to 42) propose
to repeal and re-enact the provi
slons of the Companies Act, 196!
on “take-overs” giving effect t
other recommendations also con
tained in the second interim repor
of the Eggleston Committee.

Part VII—({(clauses 43 to 115) con
tains general amendments t
different parts of the Companie
Act. These matters have not bee:
specifically the subject of report
by the Eggleston Comimittee.

A Eill of this size dealing with the subjec
just referred to obviously represents a
extensive revision of the Companies Act.

Since 1961 the companies legislation i
Australia has been continuously unde
review by the Standing Committee o
Attorneys-General and in the past a sub
stantial part of the time of the committee’
regular meetings has been devoted to th
business of companies legislation.

A number of company {ailures hav
highlighted deficiencies in the legislatio:
and the take-over of companies by bot!
foreign and Australian companies ha
become a matter of Commonwealth an
State concern.

In 1967 the Btanding Committee ¢
Attorneys-General decided the interests ¢
the commercial community and the publi
would best be served if many of th
metters then under review were investi
gated by an independent committee ¢
experts and as a consequence the Compan
Law Advisory Committee was establishe
under the chairmanship of Sir Richar
Eggleston, with Mr, Philip Cox, a Sydne
chartered accountant and Mr. John Rodc
a Melbourne solicitor, as members,
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The Company Law Advisory Committee
—or the Eggleston Committee as it is
sometimes known—was requested to in-
quire intp and report upon the extent of
the protection afforded the investing public
under the existing provisions of the
uniform companies legislation and to re-
commend what additional provisions, if
any, were necessary to increase that
protection.

The Eggleston Committee recelved many
submissions from organizations and per-
sons closely acquainted with the operatlons
and administration of companies and, of
course, made Its own Investigations and
inquiries. The recommendations made by
the Eggleston Committee In the first four
of its Interim reports to the Standing Com-
mittee of Attorneys-General are reflectesd In
parts II to VI inclusive of this Bill.

If members have not already read the
first four interim reports of the Eggleston
Committee, I think they will find thelr
perusal most helpful in more fully under-
standing the reasoning behind the proposed
amendments.

Provisions similar to those contalned in
parts II to VI of this Bill have already
been enacted in the same or substantially
similar form by the States of New South
Wales, Victoria, Queensland and South
Australla, and also in the Australlan Capital
Territory and their enactment in this State
will provide greater uniformity In com-
mercial matters and reciprocity between
State aunthorities attempting to enforce
companies act legislation.

I now propose to deal with the more
important proposals contained in the Bill
In greater detall.

Clause 6 proposes to enact a new sectlon
6A which sets out the circumstances in
which s person is deemed to have “an
interest in a share”. The new section GA
is important because the expression “inter-
est in a share” has application in the Bill
to the provisions relating to “substantial
share-holdings”, “take-overs” and the
“register of directors shareholdings”.

Substantial Sharcholdings: Clause 7 of
the PBill proposes to insert a numher of
new sections in the Companles Act which
will require persons who hold not less than
10 per cent. of the voting shares or of any
particular class of voting shares In a com-
pany to disclose to the company by written
notice particulars of the voting shares in
which he has an interest and any change
in the extent of that interest. The Com-
pany Law Advisory Committee stated In
paragraph 4 of its second interlm report
that in the case of companles whose shares
were dealt with on the Stock Exchange
shareholders are entitled to know whether
there are iIn existence substantial holdings
of shares which might enable a single
individual or corporation or a small group,
to contro) the destiny of the company and
if such a situation does exist to know who
are the persons on whose exercise of voting
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power the future of the company may de-
pend. The register of substantial share-
holdings to be kept by the company will be
open for inspection by members without
charge and to other persons on payment of
& small fee.

Such information is not cbtainable un-
der the Act as it now stands because the
Act presently prohibits the registration of
notices of trusts thus making it impossible
to determine in whom the beneficial inter-
est of shares is vested. The new provisions
will not only enable shareholders and
management to know who have, or are
attempting to achieve, ultimate control of
companies but they will also, it is hoped,
bring an end to the phenomenon known as
take-over by stealth,

The provisions are meant to apply to zll
natural persons who are substantial share-
holders in a company whether they are
resident in Western Australia, or in Aus-
tralia or elsewhere and to gll corporations
whether or not they are Incorporated or
carrying on business In this State or in
Australia,

Persons who have a substantial share-
holding in a company and who fail to com-
ply with the requirements to disclose those
interests can be penalised in two ways—
they face prosecution in the ordinary way
with monetary penalties not exceeding
$1,000, but more importantly, particularly
in the case of overseas interest holders,
the_y face the loss or suspension of their
voting rights and similar privileges includ-
ing the right to receive dividends In res-
pect of those shares. The latter penalties

are of course only to be determined by a
court.

Duties and Liabilities of Officers and
Disclosure of Directors Securities: Clause
8 of the Bill proposes to repeal the
existing section 124 of the principal Act
and to enact a nmew section 124 in respect
of the duties of directors.

. The change sought to be effected in sec-
tion 124 is to make It an offence for an
officer of a company to make improper
use of information to gain advantage for
another reason. The existing section 124
refers only to the advantage gained by the
officer who misuses the information.

The clause also introduces a new section
124A to control “insider” trading by offi-
cers, including directors. The new section
makes a director or other officer of & com-
bany liable to compensate a person who
suffers loss or damage in relation to a
dealing in securities by virtue of use by a
director or other officer of specific confi-
dential information to the extent of the
difference between fhe amount paid for
the securities bought by that person and
the amount that would have been reason-
I?:gle if the information had been generally

own,

The Eggleston Committee recommended
that the right of compensation should be
limited to an “cutsider” who pays more
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than the true value for securities in ig-
norahce of unfavourable information. The
proposed legislation was however amended
in the lower house so that it provides
compensation for a person who disposes of
secyrities at a price which is less than he
might have been able to obtain if he had
had all the information available to him.

Clause 9 of the Bill seeks to repeal and
re-enact sections 126 and 127 in an ex-
tensively modified form. The amended
section 126 will require a director to dis-
close his Interest in shares and debentures
to the same extent as a “substantial share-
holder” will be required by the new division
3A to disclose his interest in shares but
goes further and requires disclosure of
rights and options and interests in partici-
patory interests; for example, units in a
unit trust.

The existing provislons in section 126
which require the disclosure of holdings of
shares and debentures In a related cor-
poration are retained and extended to in-
gludetsrlghts. options, and participatory in-
erests.

The register of directors’ holdings must,
under the proposed new section, be made
avallable for inspection by any member
without charge and to other persons an
payment of a small fee,

The new sectlon 127 requires a director
to give notice to the company of such In-
formation as Is necessary to enable the
colepany to kKeep reglsters required by the
Act,

A defence to a prosecution is provided
inn the section where a director proves that
he was not aware of the fact or cccurrence,
the evidence of which was necessary to
constitute the offence.

Accounts and Audit: Clauses 11 to 26—
The group of amendments proposed In
clauses 11 to 28 relate to accounts and
audit and re-enact the existing provisions
in & completely revised form to give effect
to the recommendations contailned in the
first interim report of the Eggleston Com-
mittee.

The new provisions will require the dis-
closure of substantially more information
in the annual accounts than is presently
required by the Act. The Eggleston Com-
mitiee has expressed the view that if ade-
quate protection is to be afforded to In-
vestors, information to be disclosed in pub-
lished accounts and In reports by directors
must be greatly expanded.

For the purposes of the proposed pro-
visions, new deflnitlons have been intro-
duced and others amended. The definition
of “books” has been extended to embrace
records kept on computers and on micro-
film in keeping with modern accounting
trends. Additional definitions such as ‘“‘re-
lated corporatlon” and *“the profit or loss
account” are provided to simplify the
drafting of these complex provisions.
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Clause 12 of the Bill proposes the repeal
of the first six subsections of sectlon 9 of
the principal Act and the re-enactment of
those provisions in an amended form in
division 3 of part VI of the Act. Division
3 will then contaln al of the provisions
relating to the appointment, resignation,
removal, powers and duties of auditors.
leaving section 9 to relate only to the regis-
tration of auditors and related matters.

Clause 13 contains certain consequen-
tlal amendments to sectlon 74F of the
principal Act.

Clause 14 seeks to amend section 131
consequential upon the amendment to the
definition of “emoluments”. It makes no
change in the existing law,

Clause 15 secks to correct an anomaly
in section 136 of the principal Act to enable
the Registrar of Companies to permit a
company to hold its annual general meet-
ing in a calendar year other than the cal-
endar year in which the meeting should
have been held.

Clause 16 seeks to insert a new sectlon
159A to reguire a company that is not re-
quired to lodge accounts with the Regis-
trar of Companies to include with its an-
nual return g statement signed by its
auditor stating whether the accounts have
been audited, whether the company has
kept proper accounting records, whether he
has referred to an irregularity in his report
and whether his report on the accounts
is any way qualified; if his report is quali-
fled the auditor must give particulars of
the defects In the accounts. The purpose
of the new sectlon is to ensure that all
companles that are required to appoint
auditors cause thelr accounts to be audited
annually. Experlence has shown that
many companies fafl to keep proper books
of account.

Clause 17 repeals the existing provisions
relating to accounts and audit and inserts
new provisions in their stead. The new
provisions require the disclosure of sub-
stantially more informatijon in the annusl
accounts than is required by the principal
Act. The redrafted provisions extend the
obligations in relation to the type of ac-
counting records which must be kept and
the preparation of group accounts and
expands the information required to be in-
cluded in reports by directors.

The directors will also be required to re-
port on the group accounts. Section 162
of the new provisions will make more speci-
fic the obligations of directors in relation
to bad and doubiful debts and the value
of noncurrent assets. However it should
be noted that in making those obligations
more specific the new sectlon 162 does not
add to or increase such obligations.

Recognising that some of the accounts
provisions may be onerous when applied to
a specific company or class of companies,
section 162C has been inserted in the Bill
to enable the registrar to grant relief from
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compliance with any specific requirement
relating to the form and content of the ac-
counts of a company, group accouhts, or the
report of directors.

To ensure that a consistent policy will be
applied by the individual registrars in the
exercizse of that proposed power the section
requires that the registrar take into account
the views he knows to be held by the
registrars in the other States and Terri-
tories of the Commonweslth.

It is proposed that the exsiting provi-
sions of the principal Act dealing with the
appointment and duties of auditors be re-
pealed and re-enacted as new division 3
of part VI. I mention some of the pro-
posed changes. Under section 166 an
auditor will remain in office until the fifth
annual general meeting after his appoint-
ment, unless he resigns, is removed from
office or ceases to be qualified to act as
auditor—thus providing security of tenure
as auditor. As originaly drafted the new
section 166 provided that an auditor would
remain in office until death; but, recog-
nising that this may effectively lock in an
inefficient auditor, this section was
amended in the lower House to provide
that an auditor would be appointed until
the fifth annual general meeting after his
appointment. Auditors will be given
greater independence in carrying out their
dutles as section 167B will confer qualified
privilege on an auditor in respect of any
statt,ement. made by him in the course of his
duties.

Section 165 re-enacts subsectlons (1) to
(6) of sectlon 9 of the principal Act to set
out certaln of the audit provisions in a
more satisfactory arrangement. Several
new provisions have been Included.

The new subsections (6) and (7) seek to
remove a doubt that presently exists as to
who are the auditors of a eompany when
a change occurs In the constitution of a
firm appointed as auditors; for example,
on the admission of additional partners.

The new subsectlon (10) empowers the
Companles Auditors Board to approve the
appointment of a sultably qualified person
as auditor of an exempt proprietary com-
pany located in a remote area where no
registered company auditor is available.

Subsection (14) prohibits an auditor
from wilfully disqualifying himself from
acting as auditor. This is designed to pre-
vent an auditor from disqualifying him-
self for the purpose of avolding his duty to
report adversely upon the accounts of a
client company.

The Bill In sections 1654, 165B, and 166
In dealing with the appolntment of audi-
tors takes account of submissions made by
the accounting bodies in connection with
similar Bills of other States in relation to
the practice of appointing combinations of
firms or natural persons, or both, as audi-
tors of companies. Such appointments were
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not originally possible under the newly en-
acted provisions of some of the other
States but this Bill will enable such ap-
pointments to be made, and the Acts in
the other States have been or will be
amended accordingly,

Under the principal Act an exempt pro-
prietary company 1s not required to appoint
an auditor if all the members so agree each
year. The exemption from the requirement
to appeint an auditor has resulted in some
companies falling to keep proper books and
accounts with the result that If they be-
come Insolvent and are wound up the
lquidator has heen unable to ascertain the
true financial position of the company, or
to determine whether all assets of the
company have been surrendered to him,

Under the proposed new provislon set
forth in the RBill a company will only be
exempt from appointing an auditor in the
following cases—

(a) Firstly—Iin the case of a company
that is an unlimited company—Iif
the company is also an exempt
proprietary company, all the
shares In which are held by nat-
ural persons or by other exempt
proprietary companles that are
unlimited companies and lastly all
the members of which have agreed
not to appoint an auditor. Such
a, company is also not required to
lodge accounts with the registrar,
nor are the directors obllged to
glve the certificate as to the cor-
rect keeping of such gccounts as
will be required of the directors of
an exempt proprietary compsny
that s not an unlimited company.
Provislon has been made in clause
54 of the Bill to enable Umited
companies to convert to unlimited
companies. It will be seen that
such an unlimited company will
be in a much preferred position
but this Is so because the shatre-
holders of an unlimited company
assume full personal lability for
the debts of the company.

(b} Secondly an exempt proprietary
company that is not an unlimited
company may dispense with the
appointment of an auditor if all
the members before the annual
general meeting have sgreed that
it is not necessary to appoint an
auditor. In this latter case the
directors must lodge with its an-
nual return a copy of its accounts
or group accounts, together with
other documents required by law.
The directors of such a company
would also be required to give a
certificate as to the proper keeping
of those accounts, whether they
have been kept by s competent
person and whether they give a
& true and fair view of the state
of affairs of the company.
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An exempt proprietary company that is
not an unlimited company c¢an under the
proposed provisions therefore either decide
to dispense with the appointment of an
auditor and lodge unaudited accounts ac-
companied by such a certificate of the
directors, or it can elect to appoint an
auditor and be exempt from flling accounts
with its annual return, but it must then
include with its annusl return the audit
certificate required under the proposed new
section 159A. The Bill also proposes to
regulate more closely the position in rela-
tion to the retirement of an auditor.

In order to ensure that the auditor does
not avoid his responstbility to report ad-
versely upon the accounts of a company
and to prevent the directors of the com-
pany from forcing the auditor to resign,
the Bill gives the Companies Auditors
Board power to inquire into the reasons
for an auditor’s decislon to resign. An
auditor cannot resign unless he receives the
consent of the Companies Auditors Board,
except where the company is an exempt
proprietary company.

The new section 167 proposes to re-enact
the existing section 167, which sets out
the powers and duties of auditors as to
reports on accounts. The new section
167 will also include several further mat-
ters. The auditor of a holding company
will be required to report on group ac-
counts.

The section gives the auditor access to
the accounting and other records of a
subsidiary and enables him to obtain in-
formation for the purpose of reporting on
the group accounts.

The auditor is also placed under a
statutory obligation to inform the regis-
trar of any breach of the Act which
he considers will not be adequately dealt
with in his report on the accounts, or by
bringing it to the notice of the directors
of the company.

Clause 22 amends section 3756 of the
principal Act relating to false and mislead-
ing statements. The new provisions pro-
pose fo extend the existing section to apply
to misleading statements in and to infor-
mation omitted from documents required
to be prepared for the purposes of the
Act, and to make it an offence to autho-
rise the making of false or misleading
statements or omissions.

Clause 23 proposes the enactment of a
new section 375A. This section differs from
section 375 of the prineipal Act which re-
lated only to documents prepared for the
purposes of the Act. The new section also
covers verbal statements and is designed
to prevent the making of false reports; for
example, to the auditor of a company in
his endeavour to obtaln explanations and
information to enable him to report upon
the accounts,

This new provision makes it an offence
for an officer of a corporation to make
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false or misleading statements to a direc-
tor, member, debenture holder or trustee
for debenture holders of a corporation, or
to a prescribed stoek exchange. The new
section also takes account of the position
of different office holders and stock ex-
changes who have an interest in not heing
deceived as to the position of a company.

Clause 26 repeals the existing ninth
schedule of the prinecipal Act and re-enacts
different provisions on the recommenda-
tion of the Eggleston Commiitee which re-
ported that “the compulsory disclosure of
information as to the past performance of
a company coupled with the safeguard
against misstatements provided by audit
requirements would be one of the most
potent weapons available for the protec-
tion of investors".

Clause 27 Is a transitional brovision to
afford officers of companies an opportunity
to acquaint themselves with the new ac-
countg; provisions and to vary their ac-
counting practices to comply with the new
requirements. The new provisions will
apply only to & company in respect of the
first ﬁnancial_ year of the company after
the new provisions become operative.

C_‘lause 28 is a transitional provision
which will give an existing exempt pro-
brietary company that has not appointed
an auditor a period of three months grace
in which to do so,

Special Investigations: Clause 29 pro-
poses the repeal of division 2 and Qivision
4 of part VI of the principal Act and the
enact.men_t of a new part VIA, containing
new provisions relating to investigations in
Place of those to be repealed.

The new part VIA is based upon recom-
mendations contained in the third interim
report issued by the Eggleston Committee.
The existing provisions classify investiga-
tions into four categories; namely—

(1) An investigation implemented by
the appointment of an inspector
by a special resolution passed by
a company.

(2) An Investigation arlsing out of an
application made by the pre-
scribed preportion of the mem-
bers or debenture holders of a
company for the appointment of
an inspector by the Governor.

(3) An investigation initiated by the
Governor by proclamation in the
Gazette in the case where the
Governor 1s satisfied that the in-
vestigation is necessary in the
publc interest or for the protec-
tlon of members or creditors,

(4} An investigation initiated by the
Minister for the purpose of in-
quiring into the ownership of or
dealings in shares in a company.

The first two categorfes are covered in
division 3 of part VI and the other two are
brovided for in division 4 of that part,
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Under the proposed part VIA the exXist-
ing two divisions dealing with special in-
vesigations have been integrated and all
appointments of inspectors will be made
by the Governor.

The proposed new provisions enable an
investigation to be confined to a specific
aspect of a company’s affalrs in lieu of the
now common procedure whereby an in-
vestization is ordered into the whole of the
affairs of a company.

The holders of “interests” as defined in
section 76 of the principal Act are given
the right to apply for the appointment of
an inspector.

Another important change in the law is
effected In proposed section 169 which pro-
vides that a company may apply to the
Minister for the appointment by the
Governor of an inspector to investigate its
affairs, if the company so resolves by
special resolution. Under the existing sec-
tion 170, & company may by special reso-
lution appoint 1ts own Iinspector without
any application to the Governor.

The Bggleston Committee recommended
that the power to appoint an inspector
should be vested solely in the Governor.
The powers conferred upon an inspector
by the Act are extensive, and the commit-
tee considers that any company seeking to
invoke these powers should have to satisfy
the Governor of the need to appoint an
inspector in the same way as would a
minority of shareholders.

Section 174 contains new provisions
which are designed to afford further pro-
tection to persons examined by an inspec-
tor, by providing that such a person is
entitled to be represented by counsel who
is permitted to address the inspector and
to examine his cllent in relation to any
question put to his client by the inspector.
It also, on the recommendsation of the
Eggleston Committee, provides that a per-
son examined by an inspector should be
entitled to a witness fee.

Sectlon 178 deals with the inspector’s
report and proposes some important
changes in the law, The sectlon prohibits
an inspector from including in his report
any recommendation relating to the tak-
ing of criminal proceedings, or any state-
ment that, in his opinion, a specified per-
son has commitied a criminal offence. If
an inspector holds such an opinion he is
required to state that opinion in a separ-
ate report to the Minister. Those pro-
visions were recommended by the Eggles-
ton Commitiee.

Section 179 of the prineipal Act, which
applies only in relation to investigations
into share ownership, empowers the Minls-
ter to impose certain restrictions on shares
or debentures if it appears to the Minijster
that there Is difficully in finding out the
relevant facts about those shares.

Under the proposed new section 1798
which re-enacts the existing section 179
the Governor—if satisfled that an Investi-
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gation has failed fo reveal particulars of
dealings in or the ownership of shares,
debentures or interests by virtue of the
failure or refusal of a person to comply
with the requirements of an inspector—
may make orders—

(a) Restraining the exercise of voting
rights;

(b) Prohibiting the disposal or acqui-
sition of securities;

(¢} Prohibiting the payment by the
company of money in respect of
those securities;

(d) Restraining the registration of
transfers of those securities; or

(e) Restraining the lissue of further
shares to any person.

Takeovers: The Bill proposes to replace
the existing section 184, which regulates
takeovers, by a new part VIB containing
a more extensive code. It is also proposed
to replace the existing tenth schedule to
the Act which contains the requirements
with which a takeover offer must comply.

Basieally, the proposed provisions are
designed to ensure a fair and equal treat-
ment of shareholders in companies en-
gaged in takeover situations, The legis-
lation is not designed to discourage take-
overs but to ensure that shareholders will
know the Iidentity of the bidder, that
shareholders and directors have a reason-
able time to consider the proposal,
that the bidder will supply sufficient infor-
mation for shareholders to properly value
the offer being made and that, as far as is
practical, each shareholder will have an
equal opportunity to participate in the
takeover offer.

Although the changes proposed are ex-
tensive they really effect no change in
principle. Some of the new provisions are
designed to extend the takeover controls
to meet the techniques which have been
developed for achieving takeovers out-
side the existing legislation.

There has been, in accordance with the
recommendations of the Eggleston Com-
mittee’s report, an extension of the cover-
age of the takeover provisions In several
major areas. The existing provisions are
limited to offers that would give the
offeror one third of the voting power in
the offeree company. The Biil adopts as
a criterion for the operation of the legis-
lation 15 per cent. of the voting power in-
stead of one-third as is presently required
to constitute a takeover offer.

First-come first-served bids are brought
within the scope of the takeover code.

An offeror includes & natural person—
the existing provisions relate only to cor-
porate offerors. Offers of two or more
persons jointly are takeovers and come
within the scope of the new code, Blufling
offers are sought to be controlled.

Separate provisions are made in respect
of the compulsory gequisition of shares
which have been the subject of » takeover
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scheme, leaving the existing provisions in
section 185 to apply to other types of
schemes.

The broposed part VIB makes it clear
that the law in force in the State where
the offeree corporation is incorporated
shall be the law governing the takeover
scheme thus eliminating a doubt that
exists under the present law.

Clause 39 of the Bill contains a transi-
tional provision to the effect ihat if a
notice under the existing section }84 (2)
(a) were given before the amending Act
commences, the Act in force prior to the
amending Act shall continue to apply to
that scheme.

Part VII of the Bill contains a consider-
able number of proposed miscellaneous
amendments. They give effect to recom-
mendations that have been made in the
course of the review by the Standing Com-
mittee of Attorneys-General of the uni-
form Companies Act during the past few
years, Some of the proposed amendments
are of a general revision nature designed
to correct existing anomalies or deficien-
cies in the Act. Many are minor matters
clarifying or enlarging existing provisions.
I do not at this stage propose to refer to
all of the matters in part VII in detail
However, I will refer to some of the more
important matters included in the pro-
posed new part.

Clause 47 which contalns minor amend-
ments for the clarification of section 9
also includes a provision giving the Com-
panies Auditors Board a discretion to
register persons who satisfy specifled con-
ditions—particularly relating to those per-
sons' practical experience in accountancy
—and to refuse to register, elther as audi-
tors or liguidators, persons who are not
resident in a State or Territory of the
Commonwealth.

Clause 54 repeals and re-enacts section
25 of the prineipal Act which relates to
the conversion of companies from one
class to another., ‘The purpose of the
amendment is two-icld—

{1) To allow existing exempt proprie-
tary companies to convert to un-
limited companies so that they
can qualify for exemption from ap-
peinting an auditor. That change
of policy has been previously re-
ferred to by me when dealing with
the accounts and audit provisions
proposed by clause 17 of this Bill.
It is anticipated that a number of
existing exempt proprietary com-
panles will wish to convert to un-
limited status to enable them to
qualify for the exemption. To
ensure that a member of a limited
company cannot be forced to ac-
cept unlimited liability for the
debts of the company, the pro-
posed new sectlon provides that
the change of status can be effec-
ted only if all members assent
thereto.
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(2) The new section 25 will empower
a no-liahillty company to convert
to a limited company.

Clause 58 seeks to amend section 76 of
the principal Act in its application to
miscellaneous types of investments which
:.re not in the nature of shares or deben-
ures.

The purpose of the amendment is o
bring an interest In certain types of part-
nership agreements within the meaning
of an “interest” under section 76 of the
Act. The Bill would also provide for the
prescription of other partnerships or ather
classes of partnerships in which no need
for protection arises, thereby excluding
suctl} partnerships from the ambit of the
section.

The rapid growth of syndication schemes
and the collapse of some of these schemes
in Western Australia have demonstrated
the need for statutory conirol over the
fund-ralsing activities of promoters of
such schemes.

Members will he aware that there 1s usu-
ally keen competition in soliciting funds
Irom the public in investment schemes,
whether those schemes take the form of
company fotations, debenture, mort{gage
stock, or unsecured note issues, unit trusts,
or mutual funds. However, in each of
those instances the companies legislation
requires the preparation, registration, and
issue of a prospectus containing sufficient
information for the investor to make a
reasonable assessment of the chances of
success of the scheme and, accordingly,
the security of his investment.

However, at the present moment inter-
ests in the nature of partnership interests
are commonly promoted and vigorously
advertised, but no means exist for con-
trolling the nature and content of the
advertisements and, probably more im-
portantly, there is no obligation to prepare
and issue & prospectus or to execute a
trust deed to protect investors’ interests.

Thus not only at the moment do pro-
motors of partnership interests enjoy free-
dom, at the expense of investors® security,
from those requirements applicable to all
other modes of public investment but also
the very fact that they do not have to
issue a prospectus and secure the execu-
tion of an approved trust deed puts them
at a competitive advantage,

All other mainland States have already
enacted identical or similar amendments
to section 76 of the uniform companies
legislation, and there is real cause for be-
lieving that in the absence of simtilar legis-
lation in this State promoters from other
States are resorting to Western Australia
for the purpose of promoting schemes of
doubtful soundness.

Another important amendment is pro-
bosed in clause 101 of the Bill. Section
292 of the principal Act sets out the order
in which preferential debts are payable
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in a winding-up. The Standing Commit-
tee of Attorneys-General agreed to in-
crease from $600 to $1,500 the amount of
wages and salaries to which an employee
of a company is entitled in priority and
to remove the qualifying period of four
months In respect of which wages and
salaries are entitled to priority, the effect
of which will be that wages and salaries
will be entitled to a priority of $1,500 irres-
pective of the period for which they have
remained unpaid. It is also proposed to
remove the existing priorities limit of
$2,000 in respect of workers' compensation.

A further amendment is proposed to the
section to ensure that wages and salaries
earned bhetween the date of the presen-
tation of the petition for a winding up and
the date of the making of the winding-up
order are entitied to priority to the same
extent as wages and salary earned pre-
ceding the presentation of the petition to
wind up a company. The expression
“floating charge” is defined and the effect
of that definition is that the priority ex-
tended to wages and salaries over the
holder of a flpating charge is not defeated
by the crystallisation of the floating
charge on a date prior to the commence-
ment of the winding-up.

Clause 114 proposes a new provisien, the
enactment of which was agreed to by the
Standing Committee of Atftorneys-Gen-
eral in July, 1970. The section is designed
to answer constant criticism of the exist-
ing law which does nothing fo prevent a
person who was 8 direclor of a company
that failed from forming a succession of
companies and incurring further debis in
the names of those companies.

The section seeks to empower the Regls-
trar of Combpanies to apply to the court
for an order prohibiting a person from
taking part in the management of a com-
pany for a period not exceeding five years.

The court, before making an order, is
required to satisfy itself that the person
had been concerned with the management
of two or more companies that have failed
and that the failures were due wholly or in
part to the manner in which those com-
panies had been managed.

When the uniform Companies Bill was
in course of preparation, consideration was
given to the inclusion of a provision in the
Bill whereby a person who had been a
director of a company that failed to pay
more than 50c in the dollar to its gnsecured
creditors could not act as a director of
another campany for a period of flve years
without leave of the court. That Drovi-
sion was abandoned however, sinee it
would have reacted harshly against a per-
son who had joined a board for the pur-
pose of endeavouring to save the company
from total collapse. If the company failed
in spite of that person’s effort he would
be forced to resign all other directorships
held by him.
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Such a position is unilikely to arise if
section 374H is enacted. The registrar
would not seek an order of the court ex-
cept  in appropriate cases and the court
could be relied upon to ensure that persons
did not suffer injustice, On the other hand
the new provision would be useful in pro-
tecting the publlc against irresponsible or
unscrupulous persons who incur debts In
the names of companies and take fuill ad-
vantage of the limited liability principle to
the detrimeni of the creditors and em-
ployees.

As previously mentioned this Bill follows
substantially the same form as similar
legislation in Victoria, South Australia,
Queensiand, and New South Wales and it
is most important from the point of view
of the business and commercial community
that the legislation in this State should
not differ greatly from that passed else-
where, I do not suggest for a moment
that the dictates of uniformity require this
Parliament in any way to surrender its
power to decide what the law should be.
However when dealing with legislation
such as this which operates across State
borders and affects persons in other places
it is important that the legislation be con-
sistent, and that any changes made should
occur only when Parliament constders the
matter to be of fundamental importance.

I frust this House will pass this Bill so
that Western Australian company legis-
Iation will be in similar form to that of the
majority of other States.

I commend the Bill to members.

Debate adjourned until Wednesday, the
26th September, on motion by The Hon.
I. G. Medcalf.

AGE OF MAJORITY ACT AMENDMENT
BILL

Second Reading

THE HON. R. THOMPSON (South-
Metropolitan—Minister for Police) (5.58
pm.l: 1 move—

That the Bill be now read a second
time,
This Bill to amend the Age of Majority
Act is to maintain the privilege of estab-
lished existing rights.

The reason for the amendment so soon
after the 1972 enactment is a logical res-
ponse to a letter from the Law Society of
Western Australia drawing attention to
the fact that with the passage of the par-
ent legislation & person who would have
had a cause of actlon, and time within the
meaning of the Limitation Act after the
arising of that cause of action to pursue
it, could be disadvantaged by the age of
majority being reduced from 21 to 18 years.

The Law Soclety requested that this as-
pect, and also other aspects of the Statute
of limitations, be referred to the Law Re-
form Commission. However, In the case of
the operation of the Age of Majority Act
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it was patent that the position outlined by
the Law Society was obviously a resl one,
and were an incident to arise under the
Act a person could, in fact, be disadvan-
taged. So the preferable course of action
is to seek an amendment of the principal
Act forthwith.

Legal advice to the Government is to
the effect that the Age of Majority Act,
1972, could deprive a person of his right
of action in the circumstances instanced
by Mr. Toohey, the President of the Law
Society, and it seems doubtful that the
position 1s saved by the Interpretation Act,
nor would it be prover to rely on that Act
in the matter.

The Government was therefore advised
that the proper course was not to refer the
matter to the Law Reform Committee,
but as a matter of urgency, to prepare an
amendment to the Age of Majority Act to
make 1t clear that rights of action which
existed at the “commencement day” sub-
sist for such period as they would have had
the said Act not been enacted. The Bill
has been prepared to achieve this require-
ment,

To clarify the position further, I would
point out that one effect of the coming into
force of the Age of Majority Act, 1972, has
heen to reduce the time within which per-
sons who were under the age of 21 years
at the time the Act came into force could
exercise their existing rights of action. 1In
accordance with the principle that legls-
lation should not abolish or diminish ex-
isting rights, the amendment will ensure
that those persons have the same period
of time within which to bring their actions
as they would have had prior to the Act
coming into force.

‘The purpose of the Bill is, therefore, to
reinstate that right to such class of person
and to make it retrospective to the 1st
November, 1972, being the date on which
the Act was proclaimed to come into oper-
ation.

I commend the Bill to the House.

Debate adjourned, on motion by The
Hon. 1. G, Medcalf.

Sitting suspended from 6.02 to 7.30 pm.
EXCESSIVE PRICES PREVENTION
BILL

Second Reading

THE HON. R. H. C. STUBBS (South-
East—Minister for Local Government)
[7.32 pm.): I move—

That the Bill be now read a second

time,

This legislation has been prepared by the
Government and presented to Parliament
as a result of the previously declared elec-
tion pollcy of the Government to legislate
for the control of excessive prices. A simi-
lar Bill was Introduced in 1992 and passed
through the Legislative Assembly with
some amendment, but was defeated in this
House.
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In effect, the Bill complements consnmer
protection legislation which is now in force.
The'Consumer Protection Act passed this
Parliament late in 1971 and was pro-
glga’;éned to take effect on the 1lth August,

Al the outset I think it would be of some
benefit if once again I briefly traced the
history of price control in Australia. From
the outbreak of war in September, 1939, to
September, 1948, prices in Australia were
controlied by the Commonwenlth Govern-
ment under defehce powers with the ob-
jects of maintaining economic stability and
ensuring orderly transition from wartime
to peacetime conditions.

The national security regulations pro-
vided for the appointment of a Common-
wealth Prices Commissioner with very
wide powers ta control prices of goods and
services declared for that purpose by the
Minister for Trade and Customs. The defi~
nition of “Service” was very extensive and
could he further extended by the Minister.

The Prices Commissioner made prices
orders under the regulations and deputy
prices commissioners nominated in the
respective States administered the repula-
tions under the commissioner’s supervision.
Rigorous conirol was exercised within a
framework which sought to check inflation
and prevent profiteering without unduly
gisc&ouraginz essential production and
rade.

In September, 1948, the Federal Govern-
ment ceased administering prices control
and the State Governments sssumed res-
ponsibility in this fleld. More recently
concern in respect of rising prices has
caused important moves on a Federal level,
and a Join{ Parliamentary Committee on
Prices has been formed of representatives
of bath the House of Representatives and
the Senate In the Commonwealth Parlia-
ment. There obviously must be close un-
derstanding and co-operation bhetween the
Commonwealth and States with comple-
mentary legislation at the State level being
particularly necessary to make prices
justification properly effective.

I will touch briefiy upon the position in
Western Australia, New South Wales,
Queensland, and South Australia and in
doing so make mention tha$ there is no
brices control legislation currently on the
Statute books in Victoria and Tasmania,
although two attempts to Introduce prices
legislation during the past two or three
years in Tasmanla have not been success-
ful because the Legislatlve Council de-
feated the Bills.

The Victorian Government has recently
been looking at rising prices and inflation
and the steps the State could take to
combat the position, and has indicated a
need for action with the Commonwealth
Government on prices and incomes policy.
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In Western Australia, under the Prices
Control Act, 1948-1952, price control oper-
ated until the expiry of that Act at the
end of 1953.

The provisions of the Act were not as
detailed as those of the equivalent legisla-
tion in the other States, although the basic
machinery was similar. Section 10 em-
powered a prices control commissioner to
fix and declare maximum prices. Sectlon
14 provided for the making of regulations
for the purposes of the Act generally and
particularly with respect to—

(a) The control of prices and rates
for goods and services, particularly
in relation to foecd. clothing and
housing;

(b) The regulation so far as is neces-
sary of prices and rates for goods
and services which are essential
to the life of the community, and
of goods and services in general
use which are in short supply;

(¢) Co-operation beftween the State
and the Commonwealth and any
other State of the Commonweslth
in carrying into operation or
facilltating the operation of the
provisions and purposes of this
Act.

The Act appears to have been a transitional
measure designed to carry on the Com-
monwealth wartime price regulation sys-
tem. That was the early system in West-
ern Australia.

Prices in New South Wales have been
subject fo control under the provisions of
the Prices Regulation Act, 1948-1949, Un-
der the Act the Minister could declare any
goods and services to be subject to control
and remove or re-impose control on any
item. The Prices Commissioner was em-
powered to fix the maximum prices at
which declared commodities and services
might be sold or suplied and to investigate
the price of any goods or service whether
declared or not.

Generally control of prices in New South
Wales was progressively meodified after
1952 and was suspended in 1955.

Controls were temporarily reintroduced
on a limited range of goods and services
between 1955 and 1956. Control on bread
was reintroduced in December 1957 and on
motor spirit in May 1959—incidentally we
have not got that in this State—and maxi-
mum prices for these commodities have
since been fixed by the Prices Commis-
sioner. Again, that State has a Prices
Commissioner and we have not. Many
other commodities and services remain de-
clared under the Act but maximum prices
are not fixed for them. Milk, gas, elec-
tricity, and coal prices and rents are sub-
ject to control under other Acts.

Under its Profiteering Prevention Acts,
Queensland has had price confrol machin-
ery since 1920. The current legislation,
the Profiteering Prevention Act, 1948-1959,
follows the same pattern as the New South
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Wales Act except that a Prices Advisory
Board consisting of the Under-Secretary
of the Department of Industrial Affairs,
the Commissioner of Prices, and an officer
of the Department of Agriculiure and
Stock 1s established., The functions of the
board are to advise the Minister with res-
pect to the declaration of goods and ser-
vices and to advise the Commissioner of
Prices with respect to the principles to be
used by him in setting maximum prices or
rates for declared goods and services.

At the moment no items are controlled
by the Commissioner of Prices but the
legislation has not been repealed and con-
trols could again be imposed by the Gov-
ernment of the day at any time.

In South Australla a system of prices
control over goods and services is still
maintained under the Prices Act, 1948-
18970. The framework of the machinery
set up by this Act is contained in the fol-
lowing sections—

Section 19: This section empowers the
Governar to declare by proclama-
tion that any goods or services
shall be declared goods or services
or shall cease to be declared goods
and services,

Sections 21 and 24: Under these sec-
tions the Minister may by order,
fix and declare the maximum
prices or rates at which goods or
services can be sold or supplied
throughout the State or in any
part of the State.

Sections 4 and 5: These sections pro-
vide for the appointment by the
Governor of the Sauth Australian
Prices Commissloner and other
officers for the purpose of the
administration of the Act,

Sections 13, 14, 15, 16, and 17: These
sections relate to the setting up of
Prices Committees by the Gover-
nor with power toc make recom-
mendsations to the Minister in re-
spect of specified classes of goods
and services. Each committee is
to consist of—

{a) A chairman appointed by the
Minister;

(b) One or more representatives
of the sellers or suppliers of
the goods or services with
which the committee is econ-
cerned;

(¢) One or more representatives
of the consumers or users of
those goods or services.

The committees are to make

recommendations on such maltters

arising under the Act as are re-
ferred to them by the Minister.

I refer members to the committees which
were envisaged under the previcus Bil.
There is a compatibility here between
what was proposed In the earller measure
in this State and what Is in force under
the South Australian Act.
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The remainder of the Act mostly has a
similar pattern to the equivalent New
South Wales and Queensland legislation.

However, in 1966 new sections were added
under which the Minister can set a mini-
mum price at which grapes can be supplied
tc wine makers or brandy distillers. In a
further amendment of the Act in 1967 the
Minister was empowered to fix minimum
retail prices for any type of liquor.

The South Australian Prices Act differs
from the New South Wales and Queens-
land Acts in that the fixing of prices 15 a
function of the Minister, not of the com-
missioner. The provisions relating to the
fixing of minimum prices for certain com-
modities are also a departure from the
general trend of Australlan price-fixing
legislation,

It is not the intention of the Western
Australian Government to provide for
minimum prices in the Bill presented and
substantial evidence would need to
bhe produced to show a need for this before
it would be considered.

A wide range of goods and services are
still subject to prices control in South Aus-
tralia and the Prices Branch, under the
commissioner, investigates complaints con-
cerning excessive prices and charges whe=
ther or not the goods or services involved
are subject to control.

South Australia has provisions in sections
34 to 42 of the Prices Act to extend the
cover to certain land transactions, but
these sections have not been invoked since
the 1st January, 1962. It is not the in-
tention of the Western Australian Bill to
make provisions concerning land sales.

It is also worthy of mention that New
Zealand has adopted prices control. Under
the New Zealand Conirol of Prices Act,
1947, a body known as the Price Tribunal
was given the following general powers
and functions—

(a) To fix prices for goods and ser-
vices;
to investigate any complaints that
might be made to it or referred to
it by the Minister with respect to
the prices of any goods or services;
(¢) to maintain a survey of the prices
of goods or services, to institute
proceedings for offences in rela-
tion to prices, and to take such
steps as in its opinion might be
necessary to prevent profiteering
or the exploitation of the public.

In addition the tribunal had powers to in-
quire into and investigate the accounts,
returns, and stock of traders.

Under section 18 of the Act the Minis-
fer may publish lists of goods subject to
price orders or special approvals. Any
goods not listed are exempt from price con-
trol. Section 44 extends the provisions of
the Act, so far as they are applicable, to
the performance of, and rates and fees
charged for, services,

(b}
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The Control of Prices Act is a much
more comprehensive measure than
existing Australlan prices control leg‘ls-
lation. The chief distinguishing features
are—

(1} the power to fix minimum or
actual prices as well as maximum

prices;

(2) the power to control undesirable
trading practices such as
profiteering and hoarding ir-

respective of whether the goods
controlled are subject to price
control; and

(3) the severe fines
breaches of the Act.

It should be noted that the prices of a
number of commodities are subject to
control under various other New Zealand
Statutes.

At present some commodities are sub-
ject to price regulation in this State under
Acts which control their production and
marketing. For example—

Wheat—The Wheat Industry Stabili-
sation Act, 1968, fixes the price at
which the Australian Wheat
Board is to sell wheat intended
for human consumption, and the
minimum price at which the
board can sell wheat intended to
be used other than for human
consumption.

Milk—Under the Milk Act, 1946, the
Milk Board is charged with the
responsibility of fixing maximum
—and in certain cases minimum
—prices for milk at every stage
of its distribution from dairyman
to consumer in dairy areas con-
stituted under the Act.

Eggs—Section 31A of the Marketing
of Eggs Act, 1945, authorises the
Eegg Marketing Board to fix the
maximum price at which each
grade of eggs may be sold at
retail.

Potatoes—The Marketing of Potatoes
Act, 1946, does not confer power
on the Potato Marketing Board to
fix potato prices. However, since
all potatoes produced in the State
for commercial purposes become
the property of the board before
they are distributed to the con-
sumer, the board can in fact
ggulate potato prices to some ex-

nt.

In these areas the laws of supply and
demand in a competitive atmosphere have
been eliminated in favour of orderly pro-
duction and marketing with prices and
rates regulated to protect the interests of
the producers, retailers, and consumers,

In other cases where services are a
State responsibility—for example, water
supplies, electricity, etc.—the Government

payable for
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does obviously exercise cont::ol over rates
and charges pertaining to its supply to
the consumer.

Various Ministers of the Crown are al-
located the administration of these Aects,
and it would be an unnecessary duplica-
tion for the Minister for Prices Control to
be given secondary powers to investigate
such activities, and have his departmental
officers carry out Inquirles in areas similar
to those covered by other Government and
semi-Government officers.

The Bill now before the House does_not
empower the flxing of minimum prices,
but deals only with the fixing of maximum
prices and rates for goods and services.

One object in fixing minimum prices, it
has been said, is to protect the domestic
manufacturer or supplier from goods or
services dumped on the local market,
either from interstate or overseas. So far
as the latter is concerned, protection of
goods from overseas competition is fairly
well exclusively a matter to be dealt with
in Australian States either by the Tariff
Board or by the Controller of Customs
under the Customs Tariff (Dumping and
Subsidies) Act of the Commonwealth,
which Act was, for example, invoked
about 1971 to deal with the dumping on
the home market of low-priced petroleum
spirit.

So far as dumping of goods from other
States is concerned, it is doubtful whether
any minimum price fixing legislation would
be likely, in the end result, to assist local
manufacturers because of the protection
afforded by section 92 of the Australian
Constitution which at least guarantees
that interstate goods will cross the border
at their lower prices.

During the immediate post-war period
doubts were raised as to the constitutional
validity of State legislation imposing
maximum prices on goods Imported from
other States. The doubts were based on
McArthur's ecase (1920 28 CL.R. 530, in
which the High Court held that, as far as
goods coming into Queensland from New
South Wales were concerned, the Queens-
land Profiteering Prevention Act, 1920, was
invalid, as it conflicted with section 92 of
the Commonwealth Constifution Act,

In Wragg's case (1953) 88 C.L.R. 353, 1t
was explained by the High Court that it
is only the initial transaction between a
seller in one State and a buyer in another
which is protected by section 92. All sub-
sequent intrastate dealings could validly be
subjected to price control by that State.
To gain the protection of section 92 a
transaction must have some interstate
character and an intrastate sale of goods
does not take on an interstate character
merely because the goods concerned have
at some earlier stage been imported from
another State. However, legislation which
only affected intrastate transactions might
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iniringe section 92 if the burdens it im-
posed were upon imported goods because
they were imported goods, or upon im-
porters because they were importers,

Because the South Australian Act has
been in operation for many years under
& Liberal Government and more recently
under a Labor Government, it seems, to
all intents and purposes, to have been
acceptable in meeting price control aspects
in that S{ate. Accordingly, it should pro-
vide a reasonable basis for use in Western
Australia and therefore its fundamental
principles have been inserted into the
Western Australian Bill.

A “consumer”, in an individual sense,
is not particularly provided for in this Bill,
though he is in a seneral sense. It must
be understood that the South Australian
Prices Act incorporates both consumer
protection and prices whereas in Western
Australia there is & consumer protection
Act already in operation and it is deemed
more desirable, administratively and other-
wise, to supplement it with a separate
Excessive Prices Prevention Bill.

The explanation is that in South Aus-
tralia an individual who complains to the
Prices Commissioner about a price which
he believes to be excessive can have action
taken under the consumer section of the
Act; In other words, in South Awustralia
under consumer protection, prices are a
factor which can be locked at. Because
of the dual situation of the Bills in West-
ern Australia an individual will not be
piaced in the same category as far as
consumer protection is  concerned; =a
complaint must be treated separately as
far as prices control is concerned.

A consumer’'s individual complaint can
be received and investigated under section
17 of the Consumer Protection Act, which
of course includes complaints on excessive
prices. However, there is no authority to
fix maximum prices under that statute.
Because of the close relationship of the
two functions it is logical and appropriate
that the Commissioner of Consumer Pro-
tection may also be the commissioner for
prices and it is found in South Australia
that the one person fills the combined

roles. I understand he also does so In
other States.

Preliminary inquiries on excessive prices
or rates may emanate from complaints
received or other circumstances avising
which may in turn cause recommendations
to be made by the commissioner to the
Minister. However, the appointment of
prices committees in this Bill can only be
made by the Governor who shall, in the
notice published in the Government
Gazette appointing such committee, specify
the classes of goods or services in respect
of which the committee shall have power
to make recommendations as set out in
clause 15.
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For the benefif of members I would point
out that this is a consistent variation in
that it is the Governor who is given various
powers to appoint committees to set prices.
It is not the prices commissioner who will
do this. Throughout the Bill the Governor
appears as the one to appoint these
persons,

It shall be the duty of every committee
to make recommendations to the Minister
upon such matters only as are referred to
it by the Minister, The commitiee is
therefore controlled in its scope of inquiry.
A committee shall consist of a chairman
nominated by the Minister, together with
one or more members to represent sellers
of goods or providers of services, as well
as one or more memhers {o represent con-
sumers of goods or users of services in
reslaect of which recommendations may be
made.

Only the Minister may, by order, fix and
declare the maximum price at which de-
clared goods and services may be sold
throughout the State or in any part of it.
In making an order some elasticity 1s
allowed to the Minister in the manner in
whieh the order is applied in respect of
quality, description, loecality of State, and
detalls of a similar nature.

Other specific facets of the Bill encom-
pass such matters as declarations of secrecy
to be made by the commisslgner and hils
officers to ensure that no information on
any mafter obtalned In consequence of
their employment is divulged. Thus the
affalrs of a business operation which may
be under scrutiny are adequately protected.
Exception is made, however, where it may
be necessary for the Minister or the com-
missioner to convey to his counterpart in
another State certain information in con-
nection with the control of prices in this
State. Similarly, information relative to
the interests of a consumer is allowed to
be communicated to the Commissioner for
Consumer Protection or to the Consumer
Affairs Council in Western Australia.

The powers given to the commissioner to
obtain information and otherwise investi-
gate and inquire are somewhat similar to
provisions in other Acts administered bv
the Department of Labour where Inspection
is involved and questions have to be asked
of persons, where documents have to be
produced, or information furnished. The
power of entry to premises by an author-
ised officer for inspection purposes is a
necessary adjunct, as is also that which
requires the keeplng of proper books and
accounts, iIncluding stock and costing
records, by business concerns producing,
manufacturing, selling, or supplying de-
clared goods or declared services.

I suggest that of its nature this is a
Comimnittee Bill and members desiring to he
fully informed on particular aspects of the
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legislation may be assured that if such
information is sought, every effort will be
made to provide a satlsfactory explanation
at the Committee stage. This 1s important,
I feel, if members are to be fully informed
on the manner In which the legislation is
intended to be administered and before the
question is put,

I eommend the Bill to the House.

Debate adjourned untll Wednesday, the
26th September, on motlon by The Hon.
A. F. Griffith (Leader of the Opposition).

PROFPERTY LAW ACT AMENDMENT
BILL

Second Reading

THE HON. J. DOLAN (South-East
Metropolitan—Leader of the House) [8.03
pm.]l: I move—

That the Bill be now read a second
time,

The reascn for the introduction of the Bill
is a letter from the Law Soclety of Western
Australia, dated the 19th October, 1972,
The letter reads as follows—

At its last meeting on the éth Instant,
my Council considered division 4 of
part VIII of the Conveyancing Act of
New South Wales, consisting of sec-
tions 133C-133G. These sections have
been introduced to overcome the
harshness of the law which held that
where an option was contingent upon
the performance of terms and condit-
fons of a lease, any breach, however
minor, of the terms of the lease (and
notwithstanding that the breach may
have heen walved so far as the sub-
sistence of the lease was concerned),
was a sufficlent reason for a lessor to
decllne the purported exercise of the
option by a lessee—whether the option
was for a further lease, or for the pur-
chase of the property In question.

The Councll considers that there s
an equal need for the introduction of
such legislation in this State and I am
instruected to request yvou to glve con-
sideration to amending the Property
Law Act to Include provislons similar
to those contained in division 4 of
part VIITI of the Conveyancing Act of
New South Wales. This would glve &
Jessee access o the court for rellef
against g lessor, who denies his right
to exercise an option to lease or pur-
chase on the ground of some antece-
dent breach.

Yours faithfully,

(Signed) J. L. TOOHEY,
President.

The matter was then referred to the Crown
Solicitor who tendered a rather lengthy,
comprehensive, and detailed report. The
Attorney-General could see merit in the
proposition and this Bill was drafted.
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If we accept the principle that where a
lease contains an option, either to renew
the lease or to purchase, such a lease
would naturally contain certain conditions
imposing obligations upon the lessor and
the lessee. Where there is a breach of one
of the terms or conditions imposed by the
lease, the breach being on the part of the
lessee, and the lessee purports to exercise
the option to purchase or renew the lease,
then the Bill sets out certain things where-
by the lessor may require the lessee to re-
pair the breach, or the lessee may seek
remedy from the court.

If one examines the contents of the Bill
one will see the action which the court
may take. One is then justified in trying
to anticipate what course of action, or
guidelines, a cowrt would take or adopt
regarding a breach. Under the provisions
of the proposed new section 83D the court
may, in proceedings in which relief is
sought—

(a) make such orders (including
orders affecting an assignee of the
reversion} as it thinks fit for the
purpose of granting the relief
sought; or

(b) refuse to grant the relief sought.

To assist the court in making its decisions,
the Bill provides in subsection (3) of pro-
posed new section 83D—

{3) The Court may, in proceedings
referred to . . . take into considera-
tion—

(a) the nature of the breach com-
plained of;

{b) the extent to which, at the
date of the institution of the
proceedings, the lessor was
prejudiced by the breach;

(¢) the conduct of the lessor and
the lessee, including conduct
after the giving of the pres-
cribed notice;

the rights of persons other
than the lessor and the lessee.

It is suggested that the relief most likely
to be granted by the court in such in-
stances—in favour of the lessee—would be
where a breach was of a minor nature,
and where the lessor had not, in fact, been
prejudiced.

The court, of course, is given complete
discretion as to what it may or may not do,
as cutlined earlier. If we accept that prin-
ciple then we must ask ourselves whether,
in fact, the remedy provided is to be made
available in the matter of the existing
leases, or whether the remedy becomes
avallable only for new leases which con-
tain options brought into effiect after the
coming into operation of the proposed
legislation.

The remedy will operate only In regard
to leases executed after the coming into
operation of the Act.

d)
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It was originally intended otherwise and
in accepting an amendment suggested in
another place the Attorney-General com-
mented that normally that Chamber was
reluctant to pass legislation having a
retrospective effect, in the absence of any
cogent reason being given in relation to a
past event or situation. There well may
be certain cases where in the absence of
this provision, hardship will be experienced,
he added. If so he was unaware of such
cases. If, following the passage of the Bill
incorporating the amendment, notice is
drawn to the fact that the provisions could
or should have been made retrospective,
Parliament would be given the opportunity
to loock at the matter again at a future
time.

Turning now to the actual provisions
covering interpretation and breaches, the
proposal is to add a new division to part
VII of the principal Act. The new sections
are coniained in clause 3 of the Bill.

Section 83A defines the term '“option”
and in paragraph (b) provides that
“breach” shail be given the same interpre-
tation as it would take in a lease without
an option.

Section 83B requires the new division to
be read and construed subject to section
68 of the Transfer of Land Act.

Section 83C requires that the lessor serve
notice on the lessee of the breach within 14
days before the option of renewal is for-
feited. The lessee would still be given the
opportunity to apply within one month to
the court for relief against the impending
forfeiture of the option and forfeiture
then could be prevented at the discretion
of the court, elther absolutely or eondi-
tionally. Failure of the lessee to comply
with any condition subject to which relief
was granted by the Court, would render
his option liable to forfeiture.

As I have already explained in some
detail, the court is given the power in
section 83D to take into account all rele-
vant factors when deciding whether to
grant relief, including the nature of the
breach, its effect on the lessor and third
parties, and the conduct of the parties
involved.

Other clauses of the Bill deal with
administrative details to give effect to
these main changes to which I have
referred.

It has long been recognised by the law
that certain insignificant breaches of a
lease agreement do not discharge parties
from their obligations to carry out the
agreement and it is an obvious extension
of this policy to treat options to lease
similarly.

I commend the Bill to the House.

Debate adjourned, on motion by The
Hon. I. G. Medcalf,
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TRADE DESCRIPTIONS AND FALSE
ADVERTISEMENTS ACT AMENDMENT
BILL

Second Reading
Debate resumed from the 22nd August.

THE HON. G. C. MacKINNON (Lower
West) {8.11 pm.i: Last night I spoke a
great deal about advertising and in the
main I was speaking about one advertise-
ment.

What concerns me about Bills of this
nature is that when businessmen advertise
the implled suggestion is that there is
something evil about it; that it is possible
that it is wrong and that the advertisers
are trying to pull the wool over people’s
eves. It seems to be taken for granted
that if a Government, a trust, or founda-
tion advertises then that trust, founda-
tion, or Government is automatically good.
I am at a loss to understand why this
particular belief should have developed.

We live in an age when advertising is
virtually & part of our life. We buy
all sorts of things we do not need, or
which we could do without, and most of
them we buy because they are advertised.
We place a value on them and we are pre-
pared to buy them.

All sorts of things are advertised. 1
have in my hand a page from The West
Australian of Monday, the 3rd September,
on which appears an advertisement
headed, “Hats off to Western Australia's
engineers and manufacturers.” It displays
a very nice photograph of a pleasant
gentlemsan (Mr. Don ‘Taylor), the Minister
for Development and Decentralisation,

The Hon. R. F. Claughton: You would
not find that objectionable?

The Hon. G. C. MacKINNON: I would
not personally, but I can imagine some
people with very strong political views
might- believe this ought to be referred
to a tribunal. They might suggest in
their narrow-minded way that this adver-
tisement was purely and simply a stunt to
get Mr. Taylor's photograph into the
paper, that it might be being paid for
with taxpayers’ money, and that it is not
a proper advertisement. This is not beyond
the realms of imagination. However, be-
cause it is an advertisement inserted by
a Government, only someone with extreme
political views like those 1 have out-
lined would ever believe there might be
something untrue about it.

Nevertheless the implied belief is that
when a business advertises, something is
wrong with the advertisement. Last night
I cited an advertisement presented to the
public of Western Australla at a cost of
$250,000 of the taxpayers’ money and it
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is known as The Plain Facts. I suggested
it should have been called “The Half
Truths”. Another pamphlet shown to the
House, originally I think by Mr. Dolan,
was labelled Pay More and Get Less. Both
the publications deal with different sides
of the health scheme. If either one of
those is factual, true, and honest, and
not misleading, then the other one must,
by definition, be false, dishonest, untrue,
and misleading.

The reason is that these pamphlets con-
tradict each other in virtually every way
it is possible for one pamphlet to contra-
dict another. Nevertheless, they are ad-
vertisements and are hoth put out by
organisations which one would imagine to
be reputable, One is put out by the
Department of Social Securities and the
other is put out by the Association of
Hospital Insurance Funds—If that is the
correct name, but I am not sure it is. As
I have said. If one is true the other 1s false.

The Hon. J. Dolan: How do you decide?

The Hon. G. C. MacKINNON: How does
one decide? This is the very point I want
to bring up. We are dealing with an aspect
of life which, I believe, is important to
us all. We are dealing with a big industry
which makes it possible for us to have
absolutely first-class television. Whether or
not we like the programmes is beside the
point. It makes it possible for us to have
the news of the world delivered and to
read with our breakfast each morning the
paper for a cost of 6¢. The advertising
makes known to all of us all of the com-
modities which we would like to buy and.
in fact, do buy.

The Hon. A F. Griffith: You get a
cheaper edition of The West Australian
than I do. I pay 7c.

The Hon. G. C. MacKINNON: I pay it
every three months and, consequently, I
would not know the exact price. Advertis-
ing makes it possible for us to buy the
things we want. Nevertheless, we hedge
gbout with laws. People try to bring to
our attention “better mouse traps” shall
we say. The comment made by the Leader
of the House by way of interjection is
extremely important.

The Hon. J. Dolan: I asked a question.
I think the law should be clear,

The Hon. G. C. MacKINNON: A measure
such as this, which is desighed to amend
the parent leglslation, should be clear and
unequivocal so that there 1s not the
slightest shadow of a doubt as to what is
right and what is wrong. There must be no
possibility of confusion in the minds of
people who advertise. They must know
that if they say something, belleving it to
be true, they cannot be haled before a
court and found guiity of some obscure
infringement. The remark made by the
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Leader of the House ought to be borne in
mind. We definitely need clear-cut, un-
equivocal terms in laws of this kind be-
cause if ever there is a group of people
beset by all sorts of difficulties in inter-
preting regulations It is the businessmen
of this community and, indeed, of virtually
every community it seems. In modern
days they have become the cockshy—the
Aunt Sally—of our world, but they are
the very people who make it possible for
us to buy s¢ many good commodities at
such reasonable rates. There must be a
clear definitlon of all the terms in order
that they know precisely the area in which
they may work.

The Hon, R. H. C. Stubbs: Would you
gldlcate any specific objection to a defini-
on?

The Hon. G. C. MacKINNON: No. I do
not think there is any need, however, be-
cause Mr, Medcalf has an amendment on
the riotice paper,

The Hon, R. H. C. Stubbs: You are fol-
lowing thsat line?

The Hon. G. C. MacKINNON: That is
right. I am speaking in general terms as
I believe one ought to do at the second
reading stage.

The Hon. R. H, C. Stubbs: I thought you
were speaking specifically.

The Hon. G. C. MacKINNON: No, I am
not speaking specifically. I thought I made
it perfecily clear that I am following on
the line of reasoning advanced by Mr.
Medcalf who pointed out, with meticulous
precision, that these terms ought to be
more clearly defined in order that people
operating under the Act should not have
to wait on a judgment from a court be-
fore they know the exact interpretation
of something within which they must work
so far as advertising is concerned.

The other point I raise concerns adver-
tising by Governments. Perhaps the Min-
ister may answer this query when he
replies. In referring to “Governments” I
hope members will bear in mind that I
have made no distinction between different
Goverhments., Will Governments, {oo, have
to face up to this if they advertise any
sort of service and in that advertisement
tell less than the truth or perhaps do not
make the greatest effort to be absolutely
truthful in their utterances? Governments
do a tremendous amount of advertising
nowadays. We hear that the Common-
wealth Government is spending $250,000 of
our money in advertising a health scheme
we do not want. It is also spending
$1,500,000 in advertising a Budeget we do
not like. This is a tremendous amount of
money and represents a fairly big account.
I imagine that an advertising agency
specinlising in this work would be pleased
to receive such accounis because doubtless
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they are remunerative. I also have no
doubt that the people who receive those
accounts give their best possible attention
to them. In presenting an advertising
campaign in favour of a particular Budget
it is possible to present slightly biased
views, to say the least.

I have read one or two articles with re-
gard to the proposals to impose & tax on
export meat and I have noted the point
of view expressed. I have no doubts what-
soever that the farmers, who must pay for
it in the ultimate when they export meat,
have a totally different point of view and
believe that the advertising put out by the
Government on this matter is false, mis-
leading, and probably a downright fib. So
much depends on the point of view.

This is why I believe we should take
great care to listen to what Mr. Medcalf has
sald In his endeavours to clarify this
matter. I repeat that we have before us
at the present time two pamphlets adver-
tising a service. These have been quoted
as an example. As I have said, one is put
out by Mr. Hayden and gives a point of
view which is stated to be “the plain facts”
and to tell the truth about a service with
which we are to be provided,

The other one is almost diametrically
opposed in every way and is put out by
another gzroup. It advertises a serviee
which we now enjoy and what is stated
in the pamphlet we know to be true in the
main. We do not know whether or not
the forecasts of what is to come will be
true. I repeat that one or the other must
be misleading and, yet, nothing will be
done about that. However, I suppose if
some fellow advertises a new line of break-
fast food and claimns it gives all the vitality
in the world he may find himself in trouble
if this claim is proved to be not quite true.

I am trying to point out to the Minister
through you, Mr. President, that business
today labours under all sorts of difficulties.
I hope the Minister appreciates this fact.
The amending legislation poses an addi-
tional difficulty because it hedges with the
way in which businessmen may advertise
their products, services, and goods. I cer-
tainly hope the Minister will take note of
what Mr. Medcalf has sald and ensure that
the amending legislation leaves the inter-
pretation of the Aect quite unequivocal so
far as knowledge of what businessmen can
or cannot do is concerned. I intend to
support the measure.

Debate adjourned, on motion by The
Hon. D. K. Dans.

House adjourned at 825 p.m.




